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Gurvent Popics. 


\ JE notice that the last opinion rendered 
by Honorable Charles W. Walton, 
senior Associate Justice of the Supreme Ju- 
dicial Court of Maine, reported in the goth 
volume of Maine Reports, now in press, is 
the last case reported in that volume. Mr. 
Justice Walton retired from the bench this 
year upon the expiration of his term of of- 
fice, having served thirty-five years in all. 
His retirement after so long a service, un- 
precedented in Maine as well as many other 
States, is an event of unusual interest. Be- 
sides the extraordinary length of his term of 
serviceon the bench, the event recalls the fact 
that his opinions have been models of vigor- 
ous and terse writing, and are frequently 
cited in other courts besides those in Maine. 
He has had twenty-four associates upon the 
bench, all of whom, except seven, he now 
survives. He went upon the bench May 14, 
1862, and retired May 15, 1897. Among his 
associates have been Tenney, Appleton and 
Peters, Chief Justices; and as Associate Jus- 
tices, Cutting, Rice, Kent, Dickerson, Bar- 
rows, Danforth, Virgin, Libbey, Symonds, 
Emery, Foster, Haskell, Whitehouse, Wis- 
well and Strout. 

The Maine Reports show that he has de- 
livered upwards of one thousand opinions, 
and that he has not delivered a single dis- 
senting opinion. The high appreciation in 
which Judge Walton is held by his associ- 
ates upon the bench is happily expressed in 
a recent, just tribute of Chief Justice Peters: 

Vou. 56 — No. 21. 








“ Judge Walton has been a most able law- 
yer in all the places he has occupied at the 
bar and on the bench. In the latter place he 
has been a great and shining light, and fin- 
ishes a career of judicial life which has con- 
ferred honor and extraordinary benefits upon 
his native and much-loved State. He will 
be able for the rest of his life to enjoy the re- 
flection that he has fought the good fight 
bravely and well, and that the people of the 
State, in their estimation of his character, 
will ever recognize his distinguished public 
services. May his future years, and many of 
them, be attended with that freedom from 
labor and care which will, according to the 
philosophy of Cicero, make the evening of 
his life serene and enjoyable.” 

Amid all the changes that the country. has 
passed though, during the thirty-five years 
of his judicial life, Judge Walton has borne 
his full part in deciding all the great ques- 
tions of law and liberty that have arisen out 
of them in his court, and so aided in their 
decision that they are now at rest as finalities. 
~ Of no judge can it be more safely asserted 
that, in his retirement, he carries the respect 
and good will of the bench and bar, and the 
higher reward that arises from the conscious- 
ness of duty well done. 


The Supreme Court of Pennsylvania de- 
cided, in McNulty v. Pennsylvania Railroad 
Company, reported in xli Weekly Notes of 
Cases, 105, that an employe of a railroad 
company, while he is being carried by the 
railroad company under a contract of ser- 
vice, is a passenger, and that the company 
owes to him all the duties which are due to 
a passenger. The case of O’Donnell v. Rail- 
road Company, 59 Pa. 239, was followed. It 
appears, from the facts of the case, that the 
plaintiff's husband, John McNulty, was em- 
ployed as a day laborer on the defendant’s 
railroad. He lived at Bristol and worked at 
various places along the line of the road. By 
the terms of his contract the railroad com- 
pany, in consideration of ten hours’ labor a 
day, agreed to pay him $1.20 and carry him 
on a passenger car to and from his labor 
each morning and evening. On the even- 
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ing of October 28, 1894, he entered a pas- 
senger car of the defendant company to go 
to his home. While on the way a collision 
occurred and he was killed. The court 
found that the contractual relations of the 
parties were not susceptible of any other 
conclusion than that the transportation of 
the plaintiff's husband from and to his home 
was part of the consideration moving from 
the company to him, and given him with the 
$1.20 in payment of a day’s wages. This 
being so, he had virtually paid for his pas- 
sage home in the car in which he was riding 
at the time of the collision, and was there- 
fore a passenger and not an employe as soon 
as his day’s work was done and he entered 


the car for the sole purpose of ‘being carried 
home. 


In dismissing the proceeding against the 
alleged coal trust, which were instigated 
under the Anti-trust law enacted by the last 
legislature, the Appellate Division of the Su- 
preme Court, Third Department, has taken 
the action which seems to have been gener- 
ally anticipated. The judges who voted to 
dismiss the case were Merwin, Putnam, Par- 
ker and Herrick. Justice Landon dis- 
sented. The proceedings, it will be remem- 
bered, were brought by the Attorney-Gen- 
eral against Robert Oliphant, president of 
the Delaware and Hudson; Samuel Sloan, 
president.of the Delaware, Lackawanna and 
Western; Thomas P. Fowler, president of 
the New York, Ogdensburg and Western; 
J. Rodgers Maxwell, president of the Jersey 
Central; Joseph Harris, president of the 
Reading, and A. P. Wilbur, president of the 
Lehigh Valley Railroad Company, under 
the law, by an application to Justice Alden 
Chester for the appointment of a referee to 
take testimony to determine whether a coal 
monopoly existed in this State. Walter E- 
Ward, of Albany, N. Y., was appointed 
referee, and subpoenas were issued. They 
were served on all but the two last above 
named, they being non-residents of this 
State. Instead of answering the subpoenas 
the officials served secured orders from Jus- 
tice Chester requiring the attorney-general 








to show cause why the original order citing 
them to appear should not be vacated on the 
ground that it was issued under an unconsti- 
tutional law. After a hearing Justice Ches- 
ter decided that this law was unconstitu- 
tional, in that it made a Supreme Court 
judge party to a proceeding which was not 
judicial and clothed him with powers other 
than those prescribed by the Constitution, 
which declares that a Supreme Court judge 
shall be limited in his scope to powers which 
are purely judicial in character. An appeal 
was taken, which was decided on the 1oth 
inst. The decision of the Appellate Divi- 
sion does not affect the constitutionality of 
the anti-trust law as did the decision of Jus- 
tice Chester. It decides the case adversely 
to the attorney-general simply on the ground 
that his affidavit in instituting the proceed- 
ings was not sufficient under the statute. 

Justice Herrick’s memorandum, concur- 
ring in the dismissal of the proceedings, is 
as follows: “I concur with Justices Lan- 
don and Merwin in the conclusion that they 
have reached, that the legislature had power 
to confer upon a justice of the Supreme 
Court authority to issue an order like the 
one in question, and that the power so con- 
ferred is a judicial power. I[ also concur 
with Mr. Justice Merwin in the conclusion 
that he has reached that the affidavit of the 
attorney-general is insufficient under the 
statute. I cannot concur with Mr. Justice 
Landon in holding that a witness cannot 
question the constitutionality of the act, or 
the legality of the proceedings by which it is 
proposed to bring the witness before the 
court or referee. This is not a case where 
the witness raises a question as to whether 
the party subpocenaing him has or has not a 
case, but where he raises the question as to 
whether the law under which the proceed- 
ings are taken is or is not in fact a valid 
law, and also whether the proceedings to 
bring him before the court or referee have 
been legally taken under such law, just as 
he might question the regularity of attach- 
ment proceedings brought against him to 
compel his attendance in court in any action. 
Compelling a person to stand before a court 
or magistrate and give evidence is a restric- 
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tion upon that person’s liberty of action, but 
when done pursuant to the law of the land 
is unobjectionable and is necessary interfer- 
ence with the liberty of the person for the 
purpose of due administration of justice and 
is for the common good of all. But every 
person has a right to insist that he shall not 
be taken from his lawful pursuits and re- 
stricted in his freedom of action except by 
lawful authority, hence he is permitted to 
question whether a statute under whose au- 
thority it is proposed to interfere with the 
liberty of action is a valid or void statute, 
whether, in fact, it constitutes a part of the 
law of the land, and also to question as to 
whether, assuming it to be a law, the pro- 
ceedings against him have been duly and 
regularly taken; and the raising of such 
questions by him is not interfering with the 
merits of the case or determining whether 
the party subpcenaing him has or has not a 
good cause of action. The majority of the 
court having reached the conclusion that the 
order herein was properly vacated because 
of the insufficiency of the moving papers, 
and hence it being unnecessary to discuss 
the other questions raised in this case, under 
the well-settled rules ‘of the court, that a 
question of the constitutionality of a statute 
will not be passed upon unless necessary for 
[ refrain from dis- 
cussing those questions, although it is to be 
regretted that the substantial parts of the 
statute under these proceedings are not 
passed upon.” 


the decision of the case. 


The attorney-general, it is understood, 
will take the case at once to the Court of 
Appeals. 





The superiority of good paper to parch- 
ment, as a medium for the preservation of 
legal and other documents, is not open to 
much question. The Solicitor’s Journal 
(London), intimates that even the ultra-con- 
servative solicitors of the British metropolis 
are rapidly losing faith in the sheepskin, and 
instances the fact that recently a factory was 
burned which contained a safe in which were 
some deeds on parchment, and also some 
documents engrossed on paper. 


The parch- 
ments were found, after the fire, shriveled up 





so as in some cases to be illegible, while the 
paper documents were intact and perfectly 
legible. The Journal also calls attention to 
a fact, not mentioned by its correspondent, 
viz.: The affection manifested for parchment 
by mice, and reaches the conclusion that if 
paper can be obtained similar in toughness 
to the so-called parchment brief envelopes, 
deeds engrossed on such paper would stand 
a much better chance of preservation than 
those engrossed on parchment. 


The infernal activity of the average gas 
that bete of the economical 
householder, which fairly puts to shame the 


meter, noir 
traditional ant and the proverbially busy 
bee, appears to be the same in all countries 
and climes. Its moreover, in- 
scrutable and past finding out. The pecu- 
liar penchant this devilish little device has 
for making mistakes — but always on the 


Ways are, 


side of its bloated employer — was well illus- 
trated in a case which was recently heard at 
the Clerkenwell (London) Police Court. 
The consumer had taken out a summons 
against the Gas Light and Coke Company, 
under the Gas Works Clauses Act, 1871, for 
the determination, by the magistrate, of the 
amount payable by him for gas consumed. 
Section 20 of the act referred to provides 
that “ the register of the meter shall be prima 
facie evidence of the quantity of gas con- 
sumed,” and that if the company and the 
consumer differ as to the quantity consumed, 
such difference may, on the application of 
either party, be determined by a court of 
summary jurisdiction, the decision of which 
shall be final. In this case it was alleged 
that for three consecutive quarters, the con- 
sumer’s meter had registered an average of 
about 16,000 feet per quarter, but that in the 
fourth quarter, evidently ashamed of its 
slothful habits, and firmly resolved to make 
up for lost time, it “ beat all records” by 
reaching the astounding and, to the poor 
consumer, the paralyzing total of 118,000 
feet. The consumer swore that he had used 
less rather than more gas in the fourth 
The offi- 


cial inspector, who had tested the meter, cer- 


quarter than in those preceding. 
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tified that it registered in favor of the 
company —of course—but only to the 
small extent of 2.6 per cent. The com- 
pany, accordingly reduced the charge first 
made in this proportion, but insisted upon 
being paid the balance. The magistrate de- 
cided in favor of the company. It further 
appeared that the Sale of Gas Act, 18509, 
makes provision for the re-testing of meters 
by two inspectors of other districts named 
for that purpose by a justice of the peace, 
the decision of such inspectors, if unani- 
mous, to be final except in case of appeal to 
the Quarter Sessions. As this was not done 
in the case referred to, it must be inferred 
that the poor householder had reached the 
very wise conclusion that it was useless to 
carry any further so unequal a contest. 


The London law journals have a way of 
“ speaking right out ” when anything is done 
which is contrary to their ideas of the pro- 
prieties. For example, a veritable outburst 
of indignation seems to have greeted the 
announcement that Mr. Darling, Q. C., had 
been nominated to fill the vacancy caused 
by the elevation of Mr. Justice Collins. The 
main objection to this appointment appears 
to be that it is purely political —that the 
appointee was rarely seen in even the courts 
of nisi prius, and never in the Court of Ap- 
peal or the ultimate tribunals. The Law 
Times asks why it is that the Common Law 
Bench is to-day so largely composed of men 
little, if at all, above what is commonly sup- 
posed to be a poor level — that of the county 
courts — and answers the query by the de- 
claration that judgeships have ceased to be 
regarded as great offices of trust, which the 
nation expects to be filled by the most com- 
legal pro- 
fallen into 


petent and reliable lawyers the 
fession can supply, and to have 
the wretched category of prizes to be given 
to the relatives of cabinet ministers or po- 
litical partisans, wholly regardless of legal 
experience and judicial qualifications. Of 
the appointment referred to the Times 


lic mind that politics stand above every con- 
sideration even in matters closely affecting 
the lives, the characters, and property of the 
people — that, compared with political ser- 
vices, all the virtues and merits of a Mans- 
This 
is all extremely bad — bad for the govern- 
ment, bad for the bench, bad for the bar, 
and bad for the public. If the course con- 
tinues to be pursued the time must soon 
come when confidence in the bench will die. 


field or a Blackburn go for nothing. 


Even now divisional courts are sometimes 
so constituted as to excite the laughter of the 
profession. A senior and presiding judge 
is seen to leave the judgment of the court to 
a competent junior colleague, whilst in 
courts of nisi prius too frequently any de- 
cision on a matter of law is carefully avoided. 
With the bench appointed largely on politi- 
cal and personal considerations nothing else 
could be expected. To continue the infu- 
sion of weak blood into the veins of the ju- 
dicial body is to ensure its decline. That is 
the preliminary to the final decay of our 
courts until they cease to be tribunals in 
which litigants will be willing to have their 
disputes decided.” The Solicitor’s Journal, 
while conceding that in this appointment, 
Lord Halsbury has shown utter contempt 
for the opinion of the profession, is inclined 
to be charitable, and hints at the possibility 
that Mr. Darling may possibly falsify the 


apprehensions which are entertained. 


Judge Grosscup, of the United States Cir- 
cuit Court (Chicago), has just entered a new 
rule, which is directed against so-called 


’ 


“poor person” litigants, that class which 


brings personal injury suits and escapes pay- 
ing or securing costs by the “ poor person” 
affidavit. Ina recent case against the Lehigh 
Valley Coal Company the defendant’s coun- 
sel asked for a rule requiring bond for costs 
to be filed. Plaintiff's attorney had presented 
an affidavit of his client alleging that the lat- 
ter was a poor person ard unable to pay ot 
secure the costs. The coal company’s law- 





plainly says: “It spoils the life of some ripe 
lawyer. 
bench. 


It further weakens an already weak 
It impresses a belief upon the pub- 





yer replied that plaintiff had assigned to his 
counsel a portion of the judgment to be re- 
covered, and that such action made plaintiff's 
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counsel a party to the suit. And as he could 
give bond for costs he should do it. Plain- 
tiffs attorney contended that the law did not 
permit him to be a party in interest in such 
manner, but Judge Grosscup held that such 
action was common, if not confessed, and 
then announced the rule: 

“ Hereafter the plaintiff filing such affi- 
davit and his counsel of record will sign a 
stipulation to the effect that no agreement 
has been entered into between them guaran- 
teeing the counsel a division of the judg- 
ment, and that no such assignment shall be 
made to the final disposition of the suit, 
either here or in the higher courts, if ap- 
pealed. The stipulation shall further provide 
that when judgment is finally obtained, and 
the money is paid into court, it shall remain 
in the hands of the clerk and be disposed of 
under the order of the court. First, the costs 
shall be paid. Then the attorney shall re- 
ceive for his service a fee determined in size 
by the judgment of the court. 
go in cash to the plaintiff.” 


The rest shall 
Judge Grosscup 
holds that in a sense such a plaintiff is a ward 
of the court, and should be protected if there 
be merit in the case. If there be no merit — 
which he holds is true in four out of five 
cases brought — it must be discouraged with 
The new rule will, it is 
expected, diminish the class of litigation re- 
ferred to by at least one-half. Jt is difficult 
to see how its enforcement will do injury to 
any one, and the example might well be fol- 
lowed in other courts. 


all possible speed. 


Speculative litigation 
of the sort alluded to ought to be discour- 
aged by all proper means. 


7 


Aotes of Cases. 

Judge Showalter, of the Federal Court, Chicago, 
handed down a decision in the case of Pillsbury 
and Others v. H. R. 
terest to milling people generally. Judge Show- 
alter holds that the fact that a certain line of 
goods is made in a certain place does not give the 
makers the right to the name of that locality. He 
said if the flour made elsewhere, though branded 
“ Minneapolis,” was made by the same method of 
grain, of as good quality, the manufacturer had a 
tight to brand it or designate it as he pleased, 
providing he did not use the name or word of 
another in like business protected by direct copy- 


Eagle, which is of great in- 


right or trade-mark. This decision completely up- 
sets the claim of the Minneapolis millers, who 
asserted a vested right to the use of the name of 
Minneapolis as a brand oj flour. 

The Supreme Court of Minnesota has rendered 
a decision in the case of Steenerson v. The Great 
Northern Railroad Company, in which it holds 
that the making of a schedule of rates can only be 
done by a legislative or administrative body; that 
the jurisdiction of the courts in such cases is 
limited to inquiring whether or not the rates fixed 
by the legislature or commission are so low as to 
amount to a practical confiscation of the property, 
and that for finding the amount of capital on 
which a company ‘thas the right to earn a reason- 
able income, what it would cost to reproduce the 
property is the sole measure, not the securities is- 
sued upon it. 


Under the law of this State, a judge who re- 
fuses to grant a writ of habeas corpus when prop- 
erly petitioned therefor is liable to forfeit to the 
prisoner the sum of $1,000. “ Unless it appears 
from the petition itself or the documents annexed 
thereto that the petitioner is prohibited by law 
from presecuting the writ.” In North Carolina 
there is a similar statute, which provides that if 
any judge authorized to grant writs of habeas 
corpus shall refuse to grant such writ when legallly 
applied for, he shall forfeit $2,500 to the party 
aggrieved by the refusal. Like provisions, with 
differences as to the amount of the penalty, will be 
found in the statutes of many other States, but it is 
very rarely indeed that their operation is invoked. 
A suit under the North Carolina law, however, 
has recently been commenced against the Hon. 
Leonidas L. Greene, one of the judges of the Su- 
perior Court of that State, who refused to grant a 
writ of habeas corpus, which the plaintiff subse- 
quently obtained from Mr. Justice Furches, of the 
Supreme Court. Laymen who sometimes criticise 
courts for granting writs of habeas corpus so freely 
are generally unaware that a judge is liable to a 
heavy penalty for refusing the writ, if the petition 
is in the form prescribed by law. 


The right of a woman to resume her maiden 
name upon obtaining a divorce has been the sub- 
ject of several recent decisions, says the New York 
Srn. An interesting question of a cognate char- 
acter relates to the right of a woman to retain her 
husband’s name after her husband has obtained a 
decree of divorce against her. In the case of Blanc 
v. Blanc, in which the wife was the unsuccessful 
defendant, the judgment dissolving the marriage 
expressly forbade her from using the name of her 
husband thereafter, notwithstanding which she 





called herself the Baroness Blanc. In a decision 


| handed down during the past week, Judge Leslie 
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W. Russell, of the Supreme Court, holds that in 
so doing the defendant rendered herself liable to 
punishment for contempt. He sustains the juris- 
diction of the trial court to incorporate the pro- 
hibition in the decree of divorce, and declares that 
the wife’s misconduct, which has resulted in the 
severance of the marital relation, likewise deprives 
her of any further right to bear her husband’s 
name, which she derived solely from the mar- 
riage status. Mr. Bishop, in his well-known trea- 
tise on marriage and divorce, states the law to be 
that a dissolution for a cause occurring subsequent 
to the nuptials leaves the wife still entitled to the 
husband’s name, but the only case which he cites 
on this point is one where the divorce was pro- 
cured by the wife. 


An interesting suit has just been decided in the 
New York courts, relative to specific performance 
oi insurance contract. Joseph R. Swan, a policy- 
holder of the Mutual Reserve Fund Life of New 
York, browght an action against it in his own be- 
half and in that of other policy-holders for the 
specific performance of a contract, contained in his 
policy, under the terms of which the company 
agreed to create and maintain from its net earn- 
ings a reserve fund, and to divide among the 
policy-holders the surplus of that fund above a 
given amount. The complaint alleged that the 
company had failed to create and maintain the 
fund, and also that it had diverted its net earn- 
ings to other purposes. A reversal of a judgment 
in favor of plaintiff was directed by the Fourth 
Appellate Division, which held, by Justice Adams, 
that the action could not be maintained as such 
allegations, in effect, charged misconduct against 
the company’s officers and directors, required 
something in the nature of an accounting by the 
company, and the action, if successful, would com- 
pel it to change its present method of conducting 
business. An action having such a scope was, it 
was held, if maintainable, within sections 1718 and 
1782 of the Code of Civil Procedure, and must be 
brought against the officers of the insurance com- 
pany, and not against the company only. It was 
also within section 56 of the Insurance Law of 
1892, providing that proceedings for an account- 
ing by a domestic insurance comporation would 
be taken only upon the application or approval of 
the attorney-general, except in an action by a 
judgment creditor, or in proceedings supplemen- 
tary to execution, and it followed that only the 
attorney-general or a judgment creditor of the 
company might bring the action. 


Judge Jenkins of the United States Court of 
Appeals (Chicago) handed down a decision re- 
cently on the copyright question, holding that ad- 
vertisements intended solely as advertisements are 
not capable of a copyright. It was in the case of 











J. L. Motts Iron Works v. James B. Clow, of 
Chicago. Motts had issued an elaborate catalogue 
for their wares, costing them several thousands of 
dollars, and the Clow people had issued one simi- 
lar. The Motts people sued for an injunction, 
asking that Clow be enjoined from publishing his 
catalogue, as the cuts in many instances were the 
same as their own. Judge Jenkins says in his 
opinion: “ The statutes provide that the words 
‘engravings,’ ‘ cuts,’ ‘ prints,’ shall be applied only 
to pictorial illustrations or works connected with 
fine arts, and no prints or labels designed to be 
used for any other article. To be entitled to a 
copyright the article must have by and of itself 
some value as a composition, at least to the extent 
of serving some purpose other than as a mere 
advertisement. The object of the provision was to 
promote the dissemination of learning by induc- 
ing intellectual labor in works which would pro- 
mote the general knowledge in science and useful 
arts. It is not designated as a protection to trades 
in the particular manner in which they might shout 
their wares. So far as the decisions of the Su- 
preme Court have gone, we think they hold to the 
proposition that mere advertisements, whether by 
letter press or by picture. are not within the pro- 
tection of the copyright law.” 


In Bryan v. Adler. decided by the Supreme 
Court of Wisconsin, in September, 1897 (72 N 
W. R. 368), it was held that, under the Civil 
Rights Act of that State, providing that any per- 
son who shall deny the full and equal enjoyment 
of the accommodations, advantages, facilities and 
privileges of restaurants and other places of public 
accommodation or amusement to any person shall 
be liable in damages to the aggrieved 
thereby, the proprietors of a restaurant were so 


person 


liable for the refusal of a waiter to serve a guest 
solely because he was a colored person, although 
the waiter acted in violation of their express com- 
mand, and they did not at the time sanction, or 
know of, or subsequently ratify, the waiter’s act. 
The court said in part: “ The trial court refused to 
direct a verdict for the plaintiff, and also refused 
to instruct the jury that the plaintiff was entitled 
to a verdict for at least the minimum sum men- 
tioned in the law, and charged the jury, among 
other things, to the effect that it was undisputed 
that one of the waiters refused to serve the plain- 
tiff: that such action of the waiter was inexcusable 
under the circumstances, and in violation of the 
law, and if the evidence satisfied them that such 
act of the waiter was ratified by the defendants, 
then the defendants would be liable to the plaintiff 
for damages. And the trial court further changed 
the jury that ‘if you find, however, that the de- 
fendants did not ratify such action of their servant, 
and that the defendants did what they could rea- 
senably be expected to do under the circum 
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stances to enforce their orders to such servant, or, 
by not so doing, did not intend to, and did not, aid 
their waiter in carrying out his said purpose, then 
your verdict will be for the defendants.’ These 
portions of the charge, as well as others, are based 
upon the theory that the defendants were not liable 
in damages for such wrongful and unlawful acts 
of their servants, unless they either ratified the 
sane, or aided or incited or encouraged their 
servants in such nonperformance of duty. Such 
theory was in direct conflict with a well-settled rule 
of law constantly being applied by this and other 
courts, to the effect that ‘a master is liable for a 
wrong done by his servant, whether through neg- 
ligence or the malice of the latter, in the course of 
an employment in which the servant is engaged 
to perform a duty which the master owes to the 
person injured.” (Craker v. Railway Co., 36 Wis. 
657: Bass v. Railway Co., 39 Wis. 636, 42 Wis. 
654; Schaefer v. Osterbrink, 67 Wis. 495, 30 N. W. 
922; Rogahn vy. Foundry Co., 79 Wis. 573, 48 N. 
W. 669; Reinke v. Bentley, 90 Wis. 457, 63 N. W. 
1055.) In such a case, where the wrongful act of 
the servant, though wilful, is strictly within the 
scope of his employment, it is unnecessary that the 
master should at the time sanction or know or 
subsequently ratify the unlawful act, in order to 
be held liable for mere compensatory damages. 
(Id.; see, also, Spaulding v. Railway Co., 33 Wis. 
582: Evans v. Davidson, 53 Md. 245; 
Trading Corp. v. 


Burmah 
Mirza Mahomed Ally Serazee, 
31 Moak, Eng. Rep. 762; Limpus v. Omnibus Co., 
32 Law J. Exch. 34.) This is upon the theory that 
what one does by his servant acting within the 
scope of his employment and for his benefit is the 
same, in legal effect, as though done by himself. 
But, in order to recover exemplary damages, it is 
otherwise. as indicated in several of the 
cited, especially Bass v. Railway Co. (supra).” 
> 
LEGAL STATUS OF WOMEN IN FRANCE, 
ENGLAND AND THE UNITED STATES. 


cases 











CONCERNING MORE PARTICULARLY 


FRANCHISE, 


THE ELECTIVE 





CCORDING to M. Paul Souday, the women 
of France are not keeping pace with their 
English fraters in the struggle for social equality 
beiore the law; that while the champions of 
woman’s in England are advancing the 
standard at so rapid a pace that they have reached 
‘he very doors of parliament with demands for 
admission, in France they have as yet hardly got 
beyond the stage of ridicule. This might seem 
unaccountable to any one at all familiar with the 
history of French revolutionary times and the 


rights 


part the women of France took in that great social 
upheaval, were it not for the very radical moral 
and intellectual differences between the two peo- 
ples. 


— —— wa __-_ 





As with all questions concerning personal lib- 
erty and privilege, the English-speaking people 
have taken the lead, so it is with the question of 
woman's rights; and there is now but little doubt 
in the minds of thoroughly intelligent people, both 
in England and America, that it is a mere matter 
of time when there shall be absolute social equal- 
ity of men and women in these countries. 

“Feminism,” as the French writers are pleased 
to term it, is in a progressive mood in England, 
where there are many more women than men, 

Individualism is a marked characteristic of the 
women of England, and this individualism of Eng- 
lish women has been made the point of interest for 
more than one recently published novel in that 
country. The portrayal of prominent characters 
in “ The Amazing Marriage”’ serves as an illus- 
tration of this feminine characteristic as it struck 
the attention of an Englishman. There is a well- 
defined idea to revolt against masculine tyranny — 
that is, the tyranny which is constitutional or statu- 
tory. In England the women have, by persistent 
and repeated efforts, obtained admission to nearly 
all careers. Indeed, this recognized competition 
with men has got to be somewhat of a serious 
problem in social economics. Women’s clubs are 
found everywhere in England. In London they 
are so numerous that they almost elbow each 
other. 

Under concentrated pressure from these nume- 
rous women’s clubs the house of commons has 
at last voted to bestow the electoral privilege on 
widows and unmarried women. What the stately 
lords will do may be conjectured. But as these 
women’s clubs now cut quite a figure in politics, 
it will not be long before even the upper house of 
parliament will find it advisable to temper its 
deep-seated prejudice against woman suffrage and 
trim to a course which alone will be safe in Eng- 
lish politics. 

English women now have enlarged property 
rights, much as they have in our own country, 
and far in advance of those rights enjoyed by them 
in France. Neither English nor American women 
are content with the place given to French women 
in politics. Take, for instance, the efforts of Mme. 
Jeanne Schmahl. The association over which she 
presides has gained much sympathy by the mod- 
esty of its demands. Their efforts are confined to 
the request for certain modifications of the code; 
for example, the doing away with the article that 
forbids women to be witnesses to public docu- 
ments. hey simply demand a revision of the 
laws granting greater liberality to women in mat- 
ters of business. 

The writer above referred to says that there are 
societies of “ Feminists” in France whose aim 
seems to be solely the pecuniary and moral inde- 
pendence of women, an emancipation from the 
so-called despotism of man. 

‘But it is precisely these that make the con- 
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trast with their Anglo-Saxon coreligionists so 
comic. There are, with us, two or three dozen 
respectable dames, generally of advanced age, 
rarely of personal attractiveness, who unite on a 
vague platform whence nothing proceeds, and 
whose unfathomable nothingness has no equal ex- 
cept in the pwhlic indifference to it. Devoured 
with ambition and vanity, they do not even know 
how to systematize their demands. Sometimes 
they happen to attract a few curious persons, but 
they then indulge in such extravagancies, the bit- 
terness of the rivalry for their presidency and vice- 
presidency is so great that they succeed, like the 
famous congress of learned societies, in only cre- 
ating a laugh at their own expense.” 
rithstanding the caustic criticism of 
Souday, the cause of woman's rights has ad- 
vanced in France. So that now the movement 
begun in the time of the great revolution by the 
women of France may be said to grow with ad- 
vancing civilization. Many writers and journalists 
of all schools of politics are enlisted on the side 
of these women. Alexandre Dumas, the younger, 
before his death, as well as other novelists and 
poets, have enlisted themselves on the same side. 

The legal status of women, so far as property 
rights are concerned, has been advanced very ma- 
terially in all of these countries; so that women 
may be said to be very much upon an equality 
with men. In politics the thing seems not to be 
so easy of accomplishment, owing, perhaps, to 
moral as well as constitutional objections. But if 
it is conceded that to deny to women the right to 
the control of her own property is an act of injus- 
tice, moral or otherwise, then it might be, and is 
claimed by them, that to deny to them the right 
to help choose those representatives who have 
more or less control over property interests, as 
public officers, is morally unjust and legally ob- 
jectionable. American women, no doubt, lead in 
the effort to gain political equality. Their prop- 
erty rights are pretty well settled in all of the 
States. And now the husband must be a decent 
sort of a man to be allowed even to partake of his 
wife’s earnings, while at one time, no matter how 
improvident he might be, or how poor a sup- 
porter for his family, he had only to demand to 
receive all his wife’s earnings. In her own vested 
property rights he has no word of control, and 
she may contract, sue and be sued just like a 
man. In fact, in nearly all business matters the 
wife has a separate legal existence. But the status 
here intended to be considered is more particularly 
concerning progress toward suffrage. 

According to the French idea, the women of 
America have been like love, insatiable. They 
first demanded their rights in the family, then in 
education, in business, and finally in politics. 
Henry Ward Beecher regarded the question of 
woman suffrage as more important than the great 
temperance cause, and spoke of it as “ dominat- 


But not- 
M. Paul 








ing” all others. All of the progress in the direc- 
tion of woman's rights in America has been made 
in the past fifty years. Before this they had no 
recognized individuality in any department of life. 
No schools of higher education were open to her. 
The life of a woman was confined to the domestic 
hearth and family training almost exclusively. 
When a boy reached the age of maturity a fixed 
suim was given to him as wages, or he might go 
where his labor would command the _ highest 
price. But with the girls of the family this idea 
did not go. Following in the steps of the wife 
and mother, their earnings were not set apart for 
them, but went into the common family purse, 
and became a part of the property of the head of 
the household. When they married these services 
were transferred to the husband. But under the 
beneficent influence of the new regime a married 
woman may, in most of our States, now perform 
any labor or services on her sole separate account, 
as her husband may; although he has the right of 
consortium. 

And the wife may demand, in return for this 
censortium, that her liege lord shall provide sup- 
port or maintenance of such a kind as her station 
in life entitles her to, and he cannot compel her to 
work for him in return. But she may, and does 
in many cases, give much of her time to the delib- 
erations of woman’s rights conventions like those 
started many years ago by Elizabeth Cady Stanton 
and Lucretia Mott. Since the time of the first 
convention of these women, nearly fifty years ago, 
women have all but attained that which they 
seek — complete political equality. The women of 
England are not far in the rear, if any. They have 
thrown aside the odious exactions imposed on 
them by the common law, and are now far, indeed, 
from being considered mere chattel interests of the 
husband. 

English women of this modern school have a 
sort of contempt for the feeble efforts of their 
French sisters 
them retrograde. 


across the channel, and consider 
But as French women look to 
English women for guidance in this movement, it 
is in the natural course of things that English 
methods are bound to obtain in that country. 
Constitutional objections are the greatest hind- 
rance to the advance of the right of suffrage in 
the United States. In several of the States at- 
tempts have been made by constitutional amend- 
ment to give to women the general ballot, in most 
cases with negative results. Where enabling acts 
have been passed by legislatures to accomplish the 
same result, they have been declared void in so far 


as constitutional offices were concerned. But 


State legislatures may regulate and control all 
elections and determine who shall be electors in 
elections for which the State constitu- 
tions have made no provisions; so that in most 
of the States women vote at school elections as 
provided by statute, and where at any election the 
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test might be a property qualification, under 
proper statutory provision, her right to vote might 
be maintained. 

‘his limited suffrage the women of America as- 
suredly have. It is free from constitutional ob- 
jection, while such right claimed under the gen- 
eral election law would not be free from objec- 
tions. 

It might, perhaps, be well to say here that there 
is no vested right conferred by the elective fran- 
chise. It is not one of unrestricted license. It is 
political and may be granted or withheld at the 
pleasure of the sovereignty. It is not granted as a 
general privilege, under the Constitution, to the 
citizens of the United States. 

Percy L, Epwarps. 


13, 1897. 


> —— 


Owosso, Mich., Nov. 


CONTEMPT -WHAT CONSTITUTES. 


NEWSPAPER ARTICLES-— REFLECTIONS ON JUDGE— 
PROHIBITION — WHEN PROPER. 


SuPREME Court oF WISCONSIN, Sept. 21, 1897. 
STATE EX REL. ATTORNEY-GENERAL v. CIRCUIT 
Court oF Eau CLatreE Country ET AL. 


J. M. Olin, A. L. 
General, for Relators. 
3. ¥. 


spondents 


Sanborn and The Attorney- 


Frawley and H. H. Hayden, for Re- 

1. Where a judge is a candidate for re-election, 
the publication in a newspaper of articles 
charging him with having been intentionally 
partial and corrupt in the trial of certain 
causes in his court, already disposed of, and 
not then pending, and the circulation of such 
papers among the jurors and officers of the 
court, is not, independent of statute, a crim- 
inal contempt of court. 

2. The power of a sitting judge, who is a candidate 
for re-election, to punish as for a contempt, 
because of the publication in a newspaper of 
articles reflecting on his impartiality and hon- 
esty in the trial of cases already disposed of, 
is not necessary for the due administration of 
justice, and is inconsistent with the rights of 
free speech and free publication of the citi- 


zen’s sentiments “on all subjects” (Const. 
U. S. Amend., 1; Const. Wis., art. 1, § 3), 


the right of trial by jury (Const. Wis., art. 1, 
8§ 5, 7), and the right to freely discuss the 
merits and qualifications of a candidate for 
public office, being responsible for the abuse 
of such right in a proper action of law. 

3. The publication of articles reflecting on the 
honesty and impartiality of a judge who is a 
candidate for re-election, in the trial of cases 
already disposed of, and the circulation of 





such articles among the jurors and officers of 
the court, does not constitute criminal con- 
tempt, within Rev. St., § 2565, defining as 
criminal contempt, among other things, dis- 
orderly, contemptuous or insolent behavior 
during the court’s sittings, ‘in its immediate 
view and presence,” and directly tending to 
interrupt its proceedings, or to impair the re- 
spect due its authority. 

4. Nor is such publication within the provision of 
such section making the publication of a false 
or grossly inaccurate report or copy of the 
court’s proceedings criminal contempt, even 
if it be considered a “ report or copy” of the 
court’s proceedings, where it is not alleged 
that the articles are “false, or grossly inac- 
curate.” 

5. Where the publication of articles in a news- 
paper reflecting on the honesty and impartial- 
ity of a judge who is a candidate for re-elec- 
tion is not a contempt of court, and the judge 
has no power to punish it as such, an affidavit 
or return by the authors, stating that such 
articles are true, filed in court in response to 
an order of the court to show cause, etc., does 
not constitute a new contempt committed in 
the immediate presence of the court. 

6. Where the publication of articles in a news- 
paper reflecting on the honesty and impartial- 
ity of a judge does not constitute contempt of 
the court, and the judge apparently causes 
contempt proceedings to be instituted against 
the authors, and threatens and is about to in- 
flict immediate imprisonment, the writ of pro- 
hibition is the proper remedy of such authors. 


Original action by the State, on the relation 
of the Attorney-General, upon complaint of 
C. Ashbaugh and L. A. Doolittle, against the 
Circuit Court of Eau Claire County, W. F. Bailey, 
Circuit Judge, C. H. Henry, as Sheriff of said 
County, and others, to prohibit the further prose- 
cution in such Court of certain contempt proceed- 
ings against said Ashbaugh and Doolittle. Alter- 
netive writ made absolute. 

This was an action of prohibition commenced 
by the issuance of an alternative writ out of this 
court on the 3rd day of April, 1897, upon motion 
of the Attorney-General, based upon the sworn 
petition or complaint of Messrs. Ashbaugh and 
Doolittle. The object of the action was to pro- 
hibit the further prosecution in the Circuit Court 
of Eau Claire County of certain proceedings then 
pending therein, wherein Ashbaugh and Doolittle 
were charged with having committed a criminal 
contempt of said court, and were threatened with 
immediate imprisonment therefor. Returns were 
in due time made to the alternative writ both by 
the Circuit Judge, Hon. W. F. Bailey, and by the 
sheriff of said county, C. H. Henry, and upon 
order of this court a supplemental return was 
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made by the circuit judge. These returns were 
challenged as insufficient by demurrer, and upon 
argument the demurrer was sustained, and judg- 
ment rendered adjudging that the contempt pro- 
ceedings were in excess of the jurisdiction of the 
court, and awarding an absolute writ of prohibi- 
tion against the further prosecution of such pro- 
ceedings. The facts which appeared by the com- 
plaint and the various returns were practically un- 
disputed, and were, in brief, as follows: In March, 
1897, the Circuit Court of Eau Claire County was 
in session, engaged in the trial of cases, the Hon- 
orable W. F. Bailey presiding. Judge Bailey's 
term was to expire in January, 1898, and the elec- 
tion of his successor was to take place on the 6th 
day of April, 1897. Judge Bailey was a candidate 
for re-election, and two other candidates, Hon. 
James O’Neill and F. M. Miner, Esq., were also 
in the field. The petitioner, Ashbaugh, was the 
editor and publisher of a newspaper at Eau Claire, 
and the petitioner Doolittle was a lawyer in active 
practice at the same city. The campaign had be- 
come somewhat heated and acrimonious by the 
publication of newspaper articles pro and con. 
Both of the petitioners were strongly opposed to 
the re-election of Judge Bailey, and on the 11th 
day of March Mr. Doolittle published in Ash- 
baugh’s newspaper an article several columns in 
length, charging the judge with being extravagant 
in the management of the court, and with being 
partial and unfair in respect to his official conduct 
in the trial of causes, and with being influenced by 
corrupt motives. These charges all referred to 
proceedings and cases already heard and decided, 
and not to matters then pending gr on trial. On 
the 31st day of March an editorial article appeared 
in the said newspaper strongly opposing Judge 
Bailey’s candidacy, and summarizing the charges 
against him which had been made at length in the 
Doolittle article. On the 1st day of April follow- 
ing, Judge Bailey made an order on his own mo- 
tion requiring Messrs. H. H. Hayden and T. F. 
Frawley to institute contempt proceedings against 
Ashbaugh and Doolittle on account of the publi- 
cations. Upon the same day Messrs. Hayden and 
Frawley presented a sworn petition to the court, 
setting forth the facts as to the writing and publi- 
cation of the articles, and alleging that Ashbaugh 
and Doolittle had circulated the articles among 
the officers of the court and persons summoned as 
jurors. Upon this petition, and on the 2nd day of 
April, an order was made reciting that “it ap- 
pears to the satisfaction of the court that H. C. 
Ashbaugh and L. A. Doolittle have committed a 
criminal contempt of said court,” and requiring 
Ashbaugh and Doolittle to appear at 3 o'clock 
p. M. of the same day, and show cause why they 
should not be punished for said alleged contempt, 
and providing for the service of the order at least 
two hours before the hearing. This order was 








personally served shortly after 11 o’clock A. M. 
At 3 o'clock p. m. Ashbaugh and Doolittle ap- 
peared in court. Doolittle filed an affidavit of 
prejudice, but the court held that no change of 
venue could be granted. Further time was asked 
for, and time was given until 7:30 o’clock P. M., 
when Ashbaugh and Doolittle filed an affidavit 
alleging the truth of the articles, and asking fur- 
ther time until the 5th of April to prepare an an- 
swer. Thereupon an order was made that inter- 
rogatories be made and served, and that Ashbaugh 
and Doolittle appear at 10 o’clock a. M. on the 3rd 
day of April, to which time the proceedings were 
adjourned. The interrogatories were made, ask- 
ing whether the defendants wrote, published and 
circulated the articles, and such interrogatories 
were served at about 9 o'clock Pp. mM. of the same 
day. At to o’clock a. M. upon the following day 
(April 3rd) the defendants appeared and asked 
further time, which was granted, until 7:30 P. M. 
of the same day. Upon the assembling of the 
court at that time the alternative writ of prohibi- 
tion from this court was produced and served upon 
Judge Bailey. Thereupon Judge Bailey announced 
that he would not proceed further with the pend- 
ing proceedings, but at once made an order ad- 
judging both Ashbaugh and Doolittle guilty of a 
new contempt in the immediate presence of the 
court, by reason of having filed their affidavit al- 
leging the truth of the articles, and committing 
them to jail for thirty days, such imprisonment to 
commence at once. The commitment was placed 
in the hands of the sheriff at once, but was not 
executed by him. Upon these facts it was ad- 
judged that both of the alleged proceedings for 
contempt were in excess of the jurisdiction of the 
Circuit Court, and the writ of prohibition was 
made absolute. 


WinsLow, J. (after stating the facts). The 
importance of the questions arising in this case, 
and the imperative necessity of a wise and just 
decision, can hardly be overestimated. These 
questions involve not only the right of a court to 
enforce due respect for its authority, and punish 
acts which tend to diminish such proper respect 
and interfere with the performance of its impor- 
tant public duties, but they involve as well the 
preservation of personal liberty as against sum- 
mary imprisonment, the right of free speech, the 
freedom of the press, and the proper limit which 
may be placed upon the discussion of the fitness of 
candidates for public office. Fully realizing, as we 
believe, the gravity of these questions, we have 
given the case the fullest and most careful con- 
sideration within our power, in order that no false 
step, involving at once consequences disastrous 
and far-reaching, might be taken. The questions 
involved upon which all minor questions depend 
are but two in number: First, did the publica- 
tions in question constitute a criminal contempt of 
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court? and, second, is the writ of prohibition the 
proper remedy? 

1. Did the publications constitute a 
contempt of court? 


criminal 
In considering this question 
it has not been deemed necessary to reproduce the 
articles in this opinion. It is sufficient to say of 
them that,among other things, they charged Judge 
Bailey with having been intentionally partial and 
corrupt in the trial of certain causes in his court. 
If the charges were true, the unfitness of Judge 
Bailey for his office was certain. That they were 
intemperate in tone, and well calculated to ex- 
asperate their subject, may be at once admitted. 
It seems probable also that from their very intem- 
perance they were rather calculated to injure the 
cause which they were designed to help than 
These question are, however, foreign 
to the present inquiry; the question being, not 
whether Judge Bailey as an individual was grossly 
slandered, but whether a of 
committed. <A contempt at 
common law may be generally defined as any act 
which tends either to obstruct the course of justice 


otherwise. 


criminal contempt 


court was criminal 


or to prejudice the trial in any action or proceed- 
ing then pending in court. The power of courts 
of superior jurisdiction created by the Constitu- 
tion to punish such acts is necessarily inherent in 
such a court, and arises by implication from the 
very act of creating the court. A court without 
this power would be at best a mere debating so- 
ciety, and not a court. These principles have been 
recognized in all courts from time immemorial. 
In re Rosenberg, 90 Wis. 581-588; Ex parte Rob- 
inson, 19 Wall. 505; Rap. Contempt, § 1. Doubt- 
less, this power may be regulated, and the man 
ner of its exercise prescribed, by statute, but cer- 
tainly it cannot be entirely taken away, nor can 
its efficiency be so impaired or abridged as to 
leave the court without power to compel the due 
respect and obedience which is essential to pre- 
serve its character as a judicial tribunal. The 
decisions on this point are well nigh unanimous. 
See authorities collated in note to Percival v. 
State, 45 Neb. 741 (s. c., 50 Am. St. Rep. 568-572). 
It is, and must be, a power arbitrary in its nature, 
and summary in its execution. It is, perhaps, 
nearest akin to despotic power of any power ex- 
isting under our form of government. Such being 
its nature, due regard for the liberty of the citizen 
imperatively requires that its limits be carefully 
guarded, so that they be not overstepped. It is 
important that it exist in full vigor, it is equally 
important that it be not abused. The greater the 
power, the greater the care required in its exer- 
cise. Being a power which arises and is based 
upon necessity, it must be measured and limited 
by the necessity which calls it into existence. The 
ultimate question, then, is, is it necessary to the 
due administration of justice by a court that the 
publication of such an article as the one before us 








be punished as a criminal contempt? Before dis- 
cussing the authorities upon this question, it will 
be well to state the exact facts which were charged 
in the petition of Messrs. Hayden and Frawley in 
the Circuit Court. It was alleged that the articles 
were written by Doolittle, and by his request pub- 
lished by Ashbaugh; that court was in session, 
with a full panel of jurors, trying jury cases, and 
that the articles were by the defendants generally 
circulated in the city of Eau Claire, and were dis- 
tributed to various persons residing in this State, 
and were by them distributed and delivered to the 
officers “ of said court, and to persons summoned 
as jurors in said court,” and “ were read by the 
officers and jurors so in attendance in said court.” 
The articles themselves referred to no cases pend- 
ing or on trial, but contained only strictures upon 
the general character of the judge, and his acts 
in former cases which had been concluded. The 
fact should also be remembered that a judicial 
election was impending, and that the judge was 
a candidate for re-election. It is evident that, if 
any contempt committed, it was what is 
known as constructive contempt, as distinguished 
from direct contempt. Rap. Contempt, § 22. 
Numerous cases are cited which are claimed to 
support the contention that such publications con- 
stitute constructive contempt of court. Examina- 
tion of these cases, however, reveals the fact that 
the great majority of them simply hold that pub- 
lications of this nature, which refer to an action 
or proceeding then pending and undecided, con- 
stitute contempt. Such cases are Sturoc’s Case, 
48 N. H. 428; State v. Frew, 24 W. Va. 416; 
People v. Wilson, 64 Ill. 195; Territory v. Murray, 
7 Mont. 251; In re Cheeseman, 49 N. J. Law, 115; 
Cooper v. People, 13 Colo. 373; State v. Judge of 
Civ. Dist. Ct., 45 La. Ann. 1250. The principle on 
which these cases are placed is that such publica- 
tions have a natural tendency to prejudice the 
course of justice in the particular cause then pend- 
ing, and hence constitute constructive contempt. 
It is unnecessary in the present case, nor would it 
be proper, to affirm or deny the correctness of 
these decisions. 


was 


Such a case is not now before us. 
The publications complained of here referred to no 
pending litigation, nor is it charged that they were 
circulated or brought into the immediate presence 
of the court. 

Passing from this class of cases, we come to the 
cases which involve the consideration of adverse 
or libelous newspaper comments upon the acts 
of a court in actions already past and ended, and 
here we find much contrariety of opinion, not-to 
say confusion, in the utterances of courts and 
Cases may be found holding directly 
that such publications constitute constructive con- 
tempts, and may be punished as such. State v. 
Morrill, 16 Ark. 384; Dandridge’s Case, 2 Va. 
Cas. 409; In re Chadwick (Mich.), 67 N. W. 1071. 


text writers. 
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The reasoning upon which such decisions rest is 
that such publications tend to diminish the respect 
due to the court in the trial of future causes, and 
thus impair its usefulness. This doctrine is cer- 
tainly extreme. Carried to its ultimate conclusion, 
it would call for the punishment of any adverse 
criticism on the official conduct of a sitting judge, 
and absolutely prevent all public or private discus- 
sion of court proceedings. All such discussion, if 
unfavorable to the ability or honesty of a judge, 
must tend in some small degree, at least, to un- 
dermine public confidence in the court in the 
future. On the other hand, many well-considered 
cases may be found in which it is distinctly held 
that such publications do not constitute contempt, 
and cannot be punished as such. Some of these 
cases go upon the ground that, even if such pub- 
lications punishable as constructive con- 
tempts at common law, still that it was competent 
for the legislature to limit such power by statute, 
and that such power has been limited by statutes 
substantially similar to our own. Rev. St., § 2565. 
Some of the case, however, distinctly hold that 
under our form of government such publications 
do not constitute contempt, and that to punish 
them as such would be a serious invasion of the 
great constitutional guarantees of freedom of 
speech and of the press. 
are cited as enunciating one or both of these prin- 
ciples: Stuart v. People, 3 Scam. 395; Storey v. 
People, 79 Ill. 45; Dunham y, State, 6 Iowa, 245; 
State v. Anderson, 40 Iowa, 207; Cheadle v. State, 
110 Ind. 301; In re Robinson, 117 N. C. 533; State 
v. Sweetland, 3 S. D. 503; Percival v. State, 45 
Neb. 741. In our own State the question has 
never been discussed in any opinion. It is a fact, 
however, that a case arose and was decided upon 
the merits early in the history of this court, while 
Chief Justice Whiton was on the bench, involv- 
ing this very question, although for some reason 
no opinion was ever filed. The original records 
are still preserved in the clerk’s office, and they 
disclose the following facts: In October, 1854, 
Messrs. Brown and Calkins published a newspaper 
in Madison, and during the October term of the 
Circuit Court of Dane county published an article 
charging corruption and malice upon the grand 
jury and the presiding judge of the court in the 
finding of an indictment against the School-land 
Commissioners. Proceedings were instituted in 
the Circuit Court as for criminal contempt, and, 
after hearing, the court adjudged that a contempt 
had been committed, and adjudged that a fine be 
imposed upon both defendants. The cause was 
removed to this court upon writ of error, was 
afterwards argued, and the judgment was wholly 
reversed on the 21st day of May, 1858. Upon the 
outside of the record appears the notation, ‘“ Stuart 
v. People, 3 Scam. 402,” and in the volume of 
court minutes appears the notation, “ Opinion by 


were 


The following decisions 








the Chief Justice.” Although no opinion was ever 
in fact filed, there seems to be no escape from 
the conclusion that this court at that time held 
that the publication before it, did not constitute a 
contempt. No other ground appears upon which 
the judgment could have been reversed upon the 
merits. But, whatever may be thought of the 
case just mentioned, or its weight as authority, we 
are well persuaded that newspaper comments on 
cases finally decided prior to the publication can- 
not be considered criminal contempt, and our rea- 
sons for that conclusion will be briefly stated. 
Important as it is that courts should perform 
their grave public duties unimpeded and unpreju- 
diced by illegitimate influences, there are other 
rights guarantied to all citizens by our Constitu- 
tion and form of government, either expressly or 
impliedly, which are fully as important, and which 
must be guarded with an equally jealous care. 
These rights are the right of free speech and of 
free publication of the citizen’s sentiments “ on all 
subjects’ (Const. U. S., Amend., 1; Const. Wis., 
Art. 1, § 3); the right of trial by jury (Const. Wis., 
Art. 1, §§ 5, 7); also the right to freely discuss the 
merits and qualifications of a candidate for public 
office, being responsible for the abuse of such 
right in a proper action of law. In the present 
case it is of the utmost importance to bear in mind 
that Judge Bailey was a candidate before the peo- 
ple for re-election. Had he been a candidate for 
any other office, it would not be contended by any 
one that the publications in question would afford 
ground for any other legal action than an action 
for libel in the regular course of the law; but the 
claim is that because he was a judge, and was 
holding court at that time, such unfavorable criti- 
cism of his past actions may be summarily pun- 
ished by the judge himself as for contempt. 
Truly, it must be a grievous and weighty necessity 
which will justify so arbitrary a _ proceeding, 
whereby a candidate for office becomes the ac- 
cuser, judge and jury, and may within a few hours 
summarily punish his critic by imprisonment. The 
result of such a doctrine is that all unfavorable 
criticism of a sitting judge’s past official action 
can be at once stopped by the judge himself, or, 
if not stopped, can be punished by immediate im- 
prisonment. If there can be any more effectual 
way to gag the press, and subvert freedom of 
speech, we do not know where to find it. Under 
such a rule the merits of a sitting judge may be 
rehearsed, but as to his demerits there must be 
profound silence. In our judgment, no such di- 
vinity as this “doth hedge about” a judge; cer- 
tainly not when he is a candidate for public 
office. 

Recurring to the question with which the dis- 
cussion opened, namely, is it necessary that a 
We feel bound 
to hold that, considering the guarantied rights of 


court should possess this power? 
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the citizen just referred to, no such power as this 
is necessary for the due administration of justice. 
It may be freely admitted that under the common 
law as administered in England the mere writing 
contemptuously of a Superior Court or judge has 
been declared a constructive contempt. 4 BI. 
Comm. 285. We, however, adopted no part of the 
common law which was inconsistent with our 
Constitution (Const. Wis. Schedule, § 13), and it 
seems clear to us that so extreme a power is in- 
consistent with, and would materially impair, the 
constitutional rights of free speech and free press. 
But it is claimed that the publication constituted 
a criminal contempt, within the provisions of our 
statute. Section 2565, Rev. St., defines criminal 
contempts, and divides them into seven classes. 
Of these classes only the first and the sixth have 
any possible bearing upon the case. These classes 
“ (1) Disorderly, contemptuous, or insolent 
behavior committed during its sittings, in its im- 


are: 


mediate view and presence, and directly tending to 
interrupt its proceedings, or to impair the respect 
due its authority.” ‘‘ (6) The publication of a false 
or grossly inaccurate report or copy of its proceed- 
ings; but no court can punish as a contempt the 
publication of true, full and fair reports of any 
trial, argument, proceedings or decisions had in 
such court.” Certainly the publication in ques- 
tion does not fall within the first subdivision. Acts 
punishable under this provision must have been in 
the immediate view and presence of the court, 
and it was not charged in the complaint of Messrs. 
Hayden and Frawley that any such act had been 
committed. It was not even alleged that the pub- 
lication had been circulated in the 
Nor does the sixth subdivision apply, because it 
was not charged that the references to the pro- 
ceedings in court were in any respect false or 
inaccurate. It may well be doubted whether the 
publication itself could be well called in any 
proper sense a “report or copy” of the proceed- 
ings of the court, but, conceding that it could be 
so called, the charge of contempt must certainly 


court room. 


allege that the report is “ false, or grossly inaccu- 
rate,” in order to make a case of contempt. This 
is jurisdictional. If it be not alleged, no contempt 
is stated. Our conclusion is that the attempt to 
punish the publication in question as for con- 
tempt was in excess of the jurisdiction of the Cir- 
cuit Court. 

But another claim was made by the counsel who 
so ably represented Judge Bailey in this court, 
which requires some attention. It appears by 
the return that immediately upon the service of 
the alternative writ upon him, Judge Bailey an- 
nounced that he would proceed no further with the 
pending proceedings, and that they were stayed. 
After making this announcement, however, the 
judge at once stated that a new contempt had been 
committed by Ashbaugh and Doolittle in the im- 





mediate presence of the court by the filing of their 
sworn return or affidavit, in response to the orig- 
inal order to show cause, stating that the charges 
in the newspaper articles were true; that this con- 
tempt was independent of the alleged contempt 
by publication, and was not included within the 
inhibition of the writ, and that he would at once 
punish them for this contempt. Thereupon the 
judge proceeded at once to adjudge them guilty of 
this new contempt, and sentenced them to impris- 
onment therefor. We are with 
li, as we have held, the original 
publication was not contempt, and the attempt to 
punish it as such was in excess of the jurisdiction 
of the court, then certainly the defendants had a 
right, when summoned into court, to allege its 
truth. They were forced, if they were in any de- 
gree honorable men, and not mere slanderers, to 
allege the truth of the publication. Any other 
course would demonstrate their pusillanimity. It 
cannot be endured that a court, by unauthorized 
summary proceedings, should wring from a man 
such a declaration, and then abandon the original 
proceedings, and punish this forced declaration as 
contempt. 


unable to agree 


this contention. 


2. The question remains whether the writ of 
prohibition is the proper remedy. This writ is- 
sues only to restrain a court in the exercise of 
judicial functions outside or beyond its jurisdic- 
tion, and when there is no other adequate remedy. 
State v. Evans, 88 Wis. 255. Having held that 
the attempt to punish the publication in question 
as contempt was in excess of the jurisdiction of 
the Circuit Court, no reason is seen why the writ 
is not an apt and proper remedy, unless, indeed, 
We do not 
think that in a case like the present, where imme- 
diate imprisonment was threatened, and about to 
be inflicted, either writ of error or habeas corpus 
can be said to be an adequate remedy. In either 
case the trial must have been concluded, and sen- 
tence imposed, before the writ could issue, and 


there be other adequate remedies. 


in the case of habeas corpus the imprisonment 
must have actually begun. There certainly is 
grave doubt whether certiorari would lie in any 
event. Chittenden v. State, 41 Wis. 285. 
of these 


In view 
certain that 
neither of the last-named writs would afford an 
adequate remedy, even conceding that they would 
be applicable. Prohibition has been used in other 
jurisdictions in similar cases. Reg. v. Lefroy, 4 
Eng. R. (Moak’s Notes), 250; People v. County 
Judge, 27 Cal. 151; Williams v. Dwinelle, 51 Cal. 
442; People v. Carrington, 5 Utah, 531. 

During the of this opinion, the 
writer has been furnished with a pamphlet discus- 
sion of the Law of Contempts, prepared by Judge 
Bailey. Although arriving at different conclusions 
from those reached by us, Judge Bailey’s discus- 
sion of the question bears the marks of his well- 


considerations, it seems 


preparation 
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known legal ability and industry, and it is but 
fair to say that it has been of much assistance in 
finding and considering authorities upon the in- 
teresting questions involved in this case. The 
judgment in this case having already been entered 
and executed, no mandate is necessary. 








WHAT THE LAW DECIDES. 


Persons dealing with an agent of a municipal 
corporation are bound to ascertain the nature and 
extent of the authority of such agent in all cases 
where the authority is conferred by statute. (Town 
of Madison v. Newsome [Fla.], 22 South. Rep. 
270.) 

An ordinance ordering service pipes to be laid 
in a street from the abutting lots, to connect with 
the public water main, without specifying the size 
or material of the pipes, is void. (People v. Hur- 
ford [Ill.], 47 N. E. Rep. 368.) 

Where a third person makes advances to a mort- 
gagor, pays taxes on the mortgaged lands, inter- 
est on the mortgage, and finally takes an assign- 
ment of the mortgage, there having been a mere 
understanding in an indefinite way that he should 
get his money when the mortgagor should sell 
the land, the mortgage cannot be held as security 
for the advances made before the assignment. 
(Brooks y. Brooks [Mass.], 47 N. E. Rep. 448.) 

Where one contracts by instrument under seal 
in his own name for building on land belonging 
to his wife, which ownership, however, is not dis- 
closed by the contract, a mechanic’s lien cannot be 
had against the property on the ground that the 
wife is an undisclosed principal, under act July 1, 
1874, sec. I, giving right to a lien only where labor 
or material is furnished by contract with the 
owner of the land. (Walsh v. Murphy [IIl.], 47 
N. E. Rep. 354.) 


Where a mechanic performs services from time 
to time on a building under a continuing general 
contract for services with the building contractor. 
his work being interrupted only because of the 
state of the work or his employer’s convenience, 
the “date of the contract under which lien is 
claimed ” for the entire work by him is the date of 
his first work on the building; and hence, under 
Pub. St., ch. 191, sec. 5, such lien is superior to a 
mortgage recorded after that date. 
Dudley [Mass.], 47 N. E. Rep. 424.) 


(Savoy v. 


Defendant, who had indorsed a note to a bank, 
agreed that the bank might accept such security 
and grant such extensions of time for payment as 
its officers might deem proper, and that the same 
sheuld not affect his liability. Subsequently the 
maker gave the bank a mortgage to secure several 
notes made by him to different persons and in- 
dorsed to the bank. Held, that defendant's note 
should be credited with its proportionate share of 








the proceeds on foreclosure of said mortgage. 
(Hiome Sav. Bank v. McLaren |Mich.], 71 N. W. 
Rep. 796.) 

It is sufficiently evident, for the validity of the 
mortgage, that T is the mortgagee, though a 
blank is left where the name of the mortgagee or- 
dinarily appears; it thereafter being recited that 
the mortgagor is indebted to the mortgagee as 
evidenced by a note of even date payable to T, 
and that the mortgage is given to secure its pay- 
ment, and the habendum clause being: “* To have 
and to hold the same unto the said party of the 
second part; provided, if the party of the first part 
pay to the party of the second part the amount of 
the note these presents shall be void.” (Richey v. 
Sinclair [Il!.], 47 N. E. Rep. 364.) 

poe ae 
Legal Laughs. 

Mr. N., a struggling lawyer in a small town in 
Ohio, received a call from a farmer who wanted 
legal advice. Mr. N. took down a much-used 
volume from his small bookcase and gave the re- 
quired advice, for which he charged the modest 
sum of $3. 

His client handed him a $5 bill. With a troubled 
look Mr. N. took it. He flushed in the face as he 
passed his fingers nervously through his pockets, 
and his embarrassment increased as he continued 
his search among the papers on his desk. 

“Well,” said he, taking down the law book 
again and turning over the pages, “I'll give you 
two more dollars’ worth of advice.”’ — Ex. 


“Mad, sir! Mad! I’m mad clear through!” 

It was evident to the lawyer that he was on the 
verge of securing a good slander or personal dam- 
age suit, and he invited the stranger to be seated. 

“Mad!” repeated the stranger. “I’m mad 
enough to eat Bessemer steel; I’m mad enough to 
put this case through if it costs me all of $15.” 

‘I infer,” said the lawyer, “that some one has 
wronged you.” 
“ He's 
I tell you sir, he’s made 
me look like a blooming idiot. 


* Wronged me!” roared the stranger. 
made a monkey of me! 
He’s given the 
public a wrong impression of my mental strength 
and the educational advantages of my youth, and I 
want to make him sweat for it.” 

“Tell me about it.” said the lawyer, “and we 
will see what can be done.” 

“Tt all hinges on my middle name,” explained 
the stranger. “and that name is ‘ Xerxes.’ Now, 
I am not prepared to deny that that is more or 
less of a fool name for any one to carry around at 
this period of the world’s history, but I can’t see 
that I’m to blame for it.” 

“ Certainly not.’ asserted the lawyer. 

“Just because my parents were foolish enough 
to give me that kind of a name is no reason why 
every one I meet should think he has a license to 
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have fun with me, and I am entitled to the pro- 
tection of the law, as I figure it.’ 

* Most assuredly.” 

“Then it’s a cinch I'll get big damages,” said 
the stranger with every evidence of satisfaction at 
the prospect. “ You see, my full name is * John 
Xerxes Jones,’ but of course I don’t use the inid- 
dle name.” 

“ Of course not.” 

‘T just write it ‘Tohn X. Jones,’ and that’s the 
way I put it on a big petition that is being cir- 
culated.” 

“What has that to do with your suit for dam- 
ages?” 

“Why. the big, lumbering idiot I want to sue 
came along and wrote ‘his’ above the * X.’ and 
‘mark’ below it, and I'm either going to have 
him arrested or he’s going to have a case of as- 
sault and battery against me.’ — Chicago Post. 

é ms es 
Legal Notes of Pertinence. 

The biggest bill of expenses any candidate at the 
New York election has filed so far is put in by 
Francis M. Scott, elected justice of the Supreme 
Ceurt. He owns up to having paid $10,000 as a 
campaign assessment to Tammany Hall. 

The Supreme Court of Arkansas, on the 3oth 
ult., in the case of J. H. Keis and wife against F. 
J. Young, on appeal, decided that a husband is 
responsible for the debts of the wife contracted 
before marriage. Chief Justice Bunn dissented. 

\ woman, being 21 years of age, and otherwise 
properly qualified, may be appointed a notary pub- 
lic in Arizona, California, New Jersey, New York, 
Pennsylvania and Wisconsin. In Pennsylvania, if 
she marry while a notary a new commission must 
be issued to ~ Manual for Notaries Public, 
by Florien Giauque. 


her. - 


The last Marshall county (W. Va.) grand jury 
found 300 indictments against one saloon-keeper 
for selling liquor without a State or county 
All were based upon the testimony of one 
man, who said he had bought a drink from the 
saloon-keeper every day for a year. 


license. 


If the indicted 
has to pay the fine and costs it will mean over 
$6,000 out of his pocket. 


A report on divorces compiled by the State 
of that 554 divorces 
were granted in Marion county during the last 
year, three out of four of which were granted to 
wives. 


statistician Indiana shows 


There were something over 2,200 marriages 
in the county for the time, and thus 25 per cent. 
were divorced. For the State at large the divorces 
show about 10 to every 100 marriages. 

An interesting case was 
Naugatuck, Conn. 


decided recently in 
A man who refused to assist 
a policeman in making an arrest of a troublesome 
prisoner based his refusal on the ground that as 





he was an alien he could not be legally called 
upon to assist in enforcing the laws of this coun- 
try. He was arrested and was fined $10 and costs 
in the Borough Court, the judge holding that 
while a resident of this country he was subject to 
its laws. 

Not long ago an animated discussion took place 
in the Volksraad (Transvaal) as to whether $6,000 
a year, the salary paid there, is a living wage for a 
legislator. About the same salary is paid legis- 
lators in the Argentine Republic. Salaries paid in 
other countries are: United States, $5,000; Great 
Britain, nothing; France, $1,800 and _ railway 
passes; Hungary, $1,330: Greece, $360 a session; 
Sweden, $335 and passes: Prussia, $3.75 a day; 
Japan, $665. 

A novel application for divorce was filed in a 
Denison (Tex.) court recently. The complainant 
states that his wife is addicted to inordinate drink- 
ing of buttermilk: that it makes him sick, and has 
preyed upon his mind to such an extent that he is 
on the verge of insanity, and it is further alleged 
that she snores so loud it is impossible to live in 
It is alleged that the 
defendant consumes a gallon of buttermilk at the 
three meals and on retiring at night. 


the same house with her. 


It has been decided recently in one of the courts 
of Kansas City that hereafter no hangings shall 
take place on Fridays. Judge Wofford, who has 
made this rule, intends simply to counteract the 
superstitious awe in which many people hold this 
day. In explaining his position the judge said: 
“A lot of superstitious fools have the idea that 
Friday is unlucky simply because it has been cus- 
tomary for some judges to set hangings for that 
day. As long as I am on the criminal bench I will 
see that no man is sentenced to be hanged on any 
Friday.” 


The Illinois Supreme Court has just announced 
new rules of practice. The rule regarding admis- 
sions has been amended so as to require three in- 
stead of two years’ time of study or attendance 
upon a school of law. Each applicant must also 
have passed a high school examination before be- 
ing taken as a candidate. Briefs to be filed with 
the court must be of uniform size — six and one- 
fourth by ten inches: Twelve briefs must be filed, 
accompanied by proof of service of one copy upon 
the opposite party at law. Oral arguments can- 
not be made unless notice to argue orally has been 
filed with briefs. After arguing a case orally no 
further briefs can be filed 


Kansas has a capital punishment law, but it has 
proved inoperative because of the provision that 
the governor must sign the death warrant before 
an execution can take place, says the Utica Her- 
ald. Recent executives have either refused or neg- 
lected to sign such warrants. As a result, there 
are fifty murderers now in the State prison who 
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are under sentence of death. Governor Leedy de- 
clares that he will not sign their death warrants, 
as it was the duty of former executives to do so. 
He says, however, that any murderer sentenced 
during his term of office will be hanged. But he 
wants the law amended so that the death penalty 
may be imposed by the courts and carried out by 
the sheriffs of counties, instead of making an exe- 
cutioner of the governor. 


Five important additions have recently been 
made to the gallery of portraits of the chief jus- 
tices and associate justices of the Supreme Court 
of Massachusetts. They are those of Associate 
Justices Charles Augustus Dewey, Benjamin 
Franklin Thomas and Wm. C. Endicott; Justice 
Gray, now of the Supreme Court of the United 
States; and Hon. John Adams, who was chief 
justice of the Supreme Court for one year, having 
been appointed in 1775. It is a remarkable fact 
that Justices Endicott and Gray are the only liv- 
ing ex-justices of the Supreme Court of the com- 
monwealth, and that the latter is the only surviving 
ex-justice who is on the bench, Justice Endicott 
being retired. The success which has attended the 
efforts of Chief Messenger Herter, of the Supreme 
Judicial Court, in obtaining a complete collection 
of portraits of ex-members of the court is very 
gratifying to the acting members, who are provid- 
ing the means for carrying on the important work. 
Hon. Stephen Sewall is the only chief justice of 
the ten appointed before the Revolution of whom 
there is no picture known to exist. and of the 
twelve chief justices who have served since the 
Revolution the only one who appears never to 
have had a portrait of himself is Hon. Nathaniel 
Peaslee Sargent. 
° 
Luglish Votes. 

The Lord Chief Justice (Lord Russell of Killo- 
wen) is at present confined to his bed by an injury 
The learned judge's doctors have or- 
dered complete rest for several weeks. 


to his leg. 


The elevation of Mr. Justice Henn Collins to a 
seat in the Court of Appeal is highly commended 
by bench, bar and press alike. He is conceded to 
be a sound and able lawyer; whose appointment 
will greatly strengthen the Court of Appeal. 

Elm Court, Temple, is usually a very quiet spot. 
It was, however, on Tuesday afternoon the scene 
There was a crowd of men 
of all sorts and conditions. The secret leaked out 
that a barrister had advertised in the daily press 
for a clerk. — Law Times 


of some excitement. 


Five judges are now living in retirement — Lord 
Esher, Lord Ludlow. Lord Field, formerly a judge 
of the Queen’s Bench Division; Sir Edward Fry, 
formerly Lord Justice Fry, who is now presiding 
over the Irish land commission; and Sir Arthur 
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Charles, who retired from the Queen’s Bench 
Division during the present year. 


The promotion of Mr. Justice Collins to a seat 
in the Court of Appeal may make a vacancy in the 
Venezuelan arbitration tribunal, of which he 1s a 
member. The London Law Journal is of the opin- 
1on that unless a new arbitrator be appointed in 
place of Justice Collins, the work of the Court of 
Appeal will be seriously affected. 

Mr. Charles John Darling, Q. C., M. P., who 
has just been appointed to the Queen's Bench 
Division, to fill the vacancy caused by the promo- 
tion of Mr. Justice Collins, was born in 1849, and 
is. therefore, 48 years of age. He was called to 
the bar in 1874, and made a queen’s counsel in 
i885. In the same year he married a daughter of 
Major-General Wilberforce Greathed, R. E. In 
i892 he was chosen a bencher of the Inner Temple. 

In the City of London Court, on the 22nd inst., 
according to the Law Times, a claim was made 
by Mr. Alex. Ferguson, West Regent street, Glas- 
gow. to recover £5 for goods supplied to Mr. R. 
Phillips, of the Minories, E. C. The money had 
been paid by the defendant to the plaintiff's tray- 
eler. The plaintiff relied upon an intimation to 
the effect that all payments were to be made by 
check only, payable to himself. That appeared on 
The defendant should not have paid 
Mr. Com- 
missioner Kerr said the defendant must pay the 


the invoice. 
the traveler in gold, as he had done. 


He was glad the plaintiff had 
Judgment for the 


money over again. 
put the notice on his invoice. 
plaintiff, with costs. 

If a man ‘has goods sent to him which he has 
ever ordered, whether by mistake, or on ap- 
proval, or by way of advertisement, he becomes a 
voluntary bailee, but what he is to do with the 
goods is a very difficult question, raised in Hiort 
v. Bott (30 L. T. Rep. 25), but purposely post- 
poned for decision until some actual case render- 
ing decision necessary should arise, says the Law 
Times. The question has been recently mooted in 
Truth in connection with parcels sent for adver- 
tising purposes only, and the solution offered is 
that the involuntary bailee should throw the goods 
into the street within a reasonable time after notice 
given to the sender to fetch them away. We think, 
on the whole, that this is the best solution of the 
problem, but it cannot be said to be quite satis- 
factory. Act, as we 
have already pointed out, very properly provides 


The new Police Property 
for the disposal of unclaimed property which may 
have come into the possession of the police in 
connection with a criminal charge, but, unfortu- 
nately, leaves unprovided for the not unfrequent 
cases in which lost property is brought to police 
stations by honest finders, and remains un- 
claimed. 


The reopening of the courts of justice in Lon- 
don at the end of the long vacation this year, on 
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the 25th of October, was signalized by an innova- 
tion at the instance of the lord chancellor. This 
consisted of a religious ceremony in Westminster 
Abbey, which was attended by all the judges (who 
belong to the Church of England) in the Court of 
Appeal and High Court of Justice, and a large 
number of queen’s counsel and _ representative 
members of the jurior bar. ‘‘ The scarlet and er- 
mine of the judicial bench,” says the London 
Times, “the full-bottomed wigs and court dress of 
judges and queen’s counsel, and the brilliant aca- 
demical costume of such juniors as possessed doc- 
tor’s degrees, formed a picture the like of which 
has rarely been seen in a church in recent times.” 
The service is described as a shortened form of 
matins, and lasted just forty-five minutes, and the 
entire observance appears to have been a dignified 
and impressive ceremonial. The Roman Catholic 
judges and members of the bar attended the red 
mass in Lincoln’s Inn Fields, on the same day, 
where this service ‘has been held for many years, 
and suggested the new one in Westminster Abbey. 
Lord Chief Justice Russell ill 
present. 


was too to be 


——EE 


Votes of Recent Amevican Decisions. 


— 


Where 
it is sought to hold Mable a party for attorney's 


\ttorneys — Authority — Ratification.- 
fees earned in the foreclosure of a mortgage held 
by such party, and the employment of the attor- 
ney is dependent on whether or not one who had 
authorized the commencement of such foreclosure 
proceedings did so with authority from the mort- 
gagee, the burden of proof is on the attorney to 
establish such authority, and evidence which tends 
to negative the existence of such authority in the 
alleged agent is admissible under proper proceed- 


ings. (Saxton v. Harrington [Neb.], 72 N. W. 
Rep. 272.) 
Banks — Insolvent Bank — Deposit of Check. 


A customer who deposits a check to his credit in a 
bank, known by its officers to be hopelessly insol- 
vent, may reclaim the proceeds thereof, if they can 
be identified and separated. (Williams vy. Cox 
[Tenn.], 42 S. W. Rep. 3.) 

Banks — Money Paid on Forged Indorsement 
on Checks. —In an action against a bank to re- 
cover money paid by it on three checks drawn by 
complainant, payable to T’s order, and delivered 
to W, who forged indorsements thereof by T, it 
appeared that his transactions with W covered a 
period of 18 months, during which he turned over 
to W 35 checks, all payable to T’s order, 32 of 
which were paid on indorsements like those on 
the three checks in question, and all of which com- 
plainant claimed were forgeries; that during such 
period his account was balanced three times, and 
he never examined it until after “this litigation ” 
arose: and that he knew T’s signature, and the 
signatures on all the checks were forgeries except 





possibly two. Held, that recovery was not pre- 
vented by complainant’s negligence, it appearing 
that there had been no loss to complainant or the 
bank on account of the 32 checks, and hence no 
cause to challenge an inspection of the indorse- 
ments thereon. (Pollard v. Wellford [Tenn.], 42 
S. W. Rep. 23.) 

Corporations — Officers — Assignment for 
Benefit of Creditors. —- An insolvent corporation 
has the right to make a general assignment of its 
property for the benefit of its creditors, unless pro- 
hibited by its charter or some statute. The direc- 
tors of an insolvent corporation may make an as- 
signment for the benefit of creditors, without the 


assent of the stockholders. (Boynton v. Roe 
[ Mich.], 72 N. W. Rep. 257.) 
Criminal Practice — Fornication — Indictment. 


An indictment charged that on September roth, 
and at other times, Smith, an unmarried 
Rachel Branstetter, at the time being 
unmarried, did live and cohabit together as man 


Pinzen 
nian, and 
Held, that the indictment 
sufficiently charged the offense of cohabiting in a 


and wife, contrary, etc. 


state of fornication, although there was no direct 
allegation that Rachel Branstetter was a woman. 


(State v. Smith [Ind.], 47 N. E. Rep. 685.) 
Marriage — Breach of Marriage Promise — Ag- 
gravation. —If a man forms a marriage engage- 


ment merely as a cloak to accomplish the woman's 


seduction, this may be considered in aggravation 
the subsequent unjustifiable breach 
of the contract by him, although the seduction be 
not accomplished. 
S. W. Rep. 25.) 


Partnership - 


of damages for 
(Kaufman vy. Fye ({Tenn.], 42 


A firm dissolved 
partnership, and one of the partners retired, sever- 


Assigninents. - 


ing all connection with the firm, although allowing 
the firm name to remain unchanged. He also re- 
linquished all claim on his share of the capital, 
which was to remain in the business until a cer- 
tain date, in favor of a third person. The firm 
Feld, that 
through the retired 
partner, could not prove her claim in competition 
with firm creditors. (Garlick v. Karger [Wis.], 
72 N. W. Rep. 223.) 


made an assignment before that time. 
the third person, claiming 


Notes of Recent 


a 


English Decisions. 


Practice — Discovery Information — Produc- 


tion of Documents. — The right of the crown to 
discovery against a subject is the same as that 
which one subject has against another in an ordi- 
nary action; and in the case of an information the 
right of the crown to discovery is not lost because 
the answer is not excepted to within six weeks. 
The crown having claimed a part of the foreshore 
and bed of a river, the defendants claimed to be 
owners of the whole of the foreshore and bed of 
the river within the limits of the port, which in- 
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cluded the part claimed by the crown. The de- 
fendants were also conservators of the river. 
Held, that the crown was entitled to see not only 
the documents relating to the part claimed by the 
crown, but also all documents relating to acts of 
ownership by the defendants within the limits of 
the port, including their acts as conservators, as 
they might repel the defendants’ claim. (Attor- 
ney-General vy. Mayor and Corporation of New- 
castle-on-Tyne, Court of Appeal, Ixxxvii L. T. R. 
203.) 


on > — 


Communications. 


To the Editor of the Albany Law Journal: 

I have received a marked copy of the ALBANY 
Law JourNAL containing the article, by Mr. 
Walter L. Miller. on “ What Should Lawyers 
Read?” and I have read the article with a great 
deal of interest. 

The article itself, in its literary composition and 
general make-up. helps to show the advantage 
that is to be got from making journeys outside of 
the technical The lawyer who wins 
eminence and the highest success in his profession 
must have gleaned in all the fields you mention, 
for they all have riches to contribute. It is a 
pleasure, too, to invade these outlying domains. 
For the last week I have spent my evenings with 
Tennyson's “TIdylls of the King.” where we have 
the language in its utmost purity and perfection. 
Shakespeare I have always at hand, and sometimes 
speak of it as the best law-book in my collection. 
John Milton’s great poem I never touch without 
fecling a degree of mental elevation and expan- 
sion. And there is. of course, the One Book, 
which, viewed simply as a literary monument, can- 
not be safely neglected in either our own or any 
other literary profession 

But I do not mean to rewrite on the subject 
which Mr. Miller has so well treated. I join in 
the view he takes of “ what a lawver should read.” 

I am very truly yours, 
J. ALTHEUS JOHNSON. 

Wasuincrton, D. C., Nov. 9, 1897. 


law-book 


Rew Books and New Editions. 





Compendium of Costs, Fees and Taxes in the 
State of New York, as Provided by the Revised 
Statutes (Banks & Bros., Ninth Edition), the 
Codes of Civil and Criminal Procedure, the 
Rules of the Court of Appeals and Supreme 
Court, and the Session Laws. By Donald Bain, 
of the Buffalo Bar. 1897. Banks & Bros., New 
York and Albany. 

Mr. Bain, in this work, has sought to give, accu- 
rately and in the most readily accessible form, the 
costs and fees which at present obtain in this 
State. In compiling it he has evidently spared no 





pains to secure absolute accuracy, and since going 





to press the subject-matter has been carefully 
compared and revised, and the enactments of the 
legislature of 1897 added. The usual dictionary or 
alphabetical arrangement, with marginal reier- 
ences, has been adopted with regard to costs and 
fees, as being the best for purposes of ready reter- 
A further valuable feature of the work is 
the fact that all sources of information are, in 
every instance, indicated in the marginal notes, 
and may be consulted whenever it is deemed neces- 
sary or desirable to do so. Part II embodies, 
synoptically, the most salient features of the Tax 
Law (chapter 908 of the Laws of 1896), the Insur- 
ance Law (chapter 690 of the Laws of 1892), and 
the Liquor Tax Law (chapter 112 of the Laws of 
1896). The book will be found, without doubt, a 
most valuable — indeed, indispensable — aid to 
evety busy lawyer, for its possession and use will 
save him much valuable time in ascertaining the 
amount of fees allowed by law in all classes of 


ence. 


cases. In scope the work is comprehensive, and 


in arrangement admirable. 





A Manual for Notaries Public, General Convey- 

ancers, Commissioners, Justices, Mayors, Con- 
Affidavits, 
Depositions, Oaths, Proofs, Protests, etc., for 


suls, ete., as to Acknowledgments, 
Each State and Territory; with Forms, Instruc- 
Second Revised Edition. By Florien 
Giauque, A. M., of the Cincinnati Bar. 18697. 
The Robert Clarke Co., Cincinnati, Ohio. 
The scope of this work is sufficiently indicated 
in its title. In the preparation of this, the second 
edition, the author has found it necessary to make 


tions, etc. 


many changes: in fact. the admission, since the 
appearance of the original work, nearly ten years 
ago, of several territories to statehood, and inno- 
vations caused, as the author states, by the ten- 
dencies of the times, such as the placing of women, 
whether single or married, on the same footing as 
to property rights, and the progress toward secur- 
ing uniform legislation throughout all the States 
on several subjects, including commercial paper, 
the execution of deeds, etc., have made necessary 
the practical rewriting of the work. As a com- 
pendium on the subject treated it is admirably 
comprehensive, covering every phase of the sub- 
jects with quite satisfactory fulness. The present 
edition now brings the valuable work down to 
date. The class of officers referred to, as well as 
attorneys and others, frequently need to know 
how to execute deeds, mortgages and similar in- 
struments, depositions, etc., for use, in other 
States, as well as in their own. This book tells 
them. The plan of arrangement chosen, which 
seems to be excellent, has enabled the author to 
condense much information into a small space — 
400 octavo pages — and this is aided by a compact 
style of printing, although it should be said that 
the typography is so good as to render reading a 
pieasure. 
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